"SHORT SALE" TRANSACTION PROCEDURES
 

In the current Real Estate Market we are seeing more and more listings subject to a "Short Sale".  This is a property sale wherein the amount owed the Lender(s) exceeds the current market value plus the costs of sale (Escrow, Title, Commissions and etc).  In almost every case involving a "Short Sale", the Lenders are asked to accept less than what is owed them and must approve such a request.  Our industry commonly uses the term "Short Sale", though Lenders may call it something else.  By any name, it is a contingency of sale that must be disclosed and both Buyer and Seller must agree to.  Please be advised that as a condition for "Short Sale" approval, Lenders often require that the Broker commission be reduced!  Also please understand that lack of full disclosure in the MLS that the commission is subject to Lender approval and may be reduced is potentially very problematic for the Listing Agent.  

 

Many of us are veterans of the last market involving a lot of "Short Sales".  Our experience was that they were often handled very loosely and therefore there was a lot of time wasted on them by Buyers, Seller and their Agents.  The California Association of REALTORS® (CAR) has carefully corrected many ambiguities regarding "Short Sale" policies and procedures in previous CAR forms.  "Short Sales" need to be handled differently than most "standard" transactions.  We have reviewed our past experiences, our present contracts and forms resources and the current market and have compiled the following.   Please consider the following as our Company policy on transactions involving Short Sales:
 

1)  All of our Listings involving Lender approval of a "Short Sale" must clearly be identified as such in the MLS by:
a)  Checking the LENDER APPROVAL box in the CONTINGENCIES field of CRIS-Net MLS (or other similarly named boxes and/or fields of any other MLS where the listing is placed).

b)  Placing the following language in the AGENT REMARKS section of CRIS-Net MLS (or other non-Public Remarks section of another MLS: "The amount of Broker commission is subject to Lender approval.  Any reduction of commission to be shared equally between Listing and Selling Offices".  Without this disclosure, the Listing Agent is obligated to pay the Selling Office whatever is represented as Selling Office Compensation ("SOC") in the MLS---even if the Lender mandates the commission be reduced as a condition of "Short Sale" approval.

 

2)  All Sale transactions involving "Short Sales" should include a PURCHASE AGREEMENT ADDENDUM (CAR form PAA) with the following procedures:
a)  Paragraph 5 on page 2 of form PAA is checked and a date (45 days is suggested) by which a Lender must approve the "Short Sale" must be inserted.  

b)  When writing an Offer, form PAA should be included as an Addendum to the RESIDENTIAL PURCHASE AGREEMENT (CAR form RPA-CA) and noted as such in Paragraph 25 B of form RPA-CA.  Be sure to also indicate it's Paragraph 5 of form PAA (and any other appropriate Paragraphs checked) that's being included.

c)  If form PAA is not included with a Buyer's Offer it MUST be included as a condition in a COUNTER OFFER (CAR form CO) by checking Paragraph 1 D on the COUNTER OFFER and noting "CAR form PAA".

d)  Depending on the property type and transaction, you may need to use another CAR Purchase Agreement.  You will find the equivalent of the RPA-CA's Paragraph 25 B in those CAR Purchase Agreements. 

3)  Regarding OPENING ESCROW, BUYER'S INITIAL DEPOSIT, INSPECTIONS and CONTINGENCY PERIODS, "Short Sale" transactions should use the following procedures:
a)  Until Lender approval of the "Short Sale" is secured:

(i)   Escrow should not be opened.

(ii)  Buyer's Initial Deposit should be returned to Buyer.

(iii) The Buyer should not be expected to conduct any of their Inspections.

(iv) The Buyer should not be expected to remove any of their Contingencies.

b)  Insure that items (i) through (iv) are included as terms in the transaction by using the following verbiage, "Time periods in the Agreement for close of Escrow, inspections, contingencies, covenants and other obligations shall begin and Escrow shall be opened the day after Seller delivers to Buyer a written notice that a "Short Sale" has been approved by Lender(s).  Buyer's Initial Deposit shall be returned to Buyer and Buyer to deposit said funds with Escrow holder within 3 days after Escrow is opened".

c)  The above verbiage should be placed on ADDENDUM No. ___ (CAR form ADM), included as an Addendum to form RPA-CA and noted so in Paragraph 25 D of same.

d)  Absent inclusion of the above verbiage on an Offer, it should be placed in a Counter Offer or included as an Addendum to a Counter Offer.

4)  Beware of some of the realities involving "Short Sale" transactions, not limited to:

a)  Depending on the Lender, their policies and Seller and/or Seller's Agent cooperation with the Lender, approval of a "Short Sale" can take 45 days or longer.

b)  Lenders will likely require a thorough review of the Seller's financial situation including assets, bank statements, real estate owned and etc.

c)  Lenders often require the Seller to contribute some cash or execute a personal note in favor of the Lender as a condition to approve a "Short Sale".

d)  Lenders may consider a "Short Sale" to multiple Buyers concurrently and without consideration or regard to any particular "order" the Buyer and/or Seller believes Buyers are in.

d)  "Short Sale" transactions often fall apart when Buyers lose interest in waiting for approval and want to cancel their purchase.

e)  In cases where a Buyers does cancel, many may suggest the Seller continue to seek Lender approval and not mention the cancellation unless asked by the Lender.

f)   Seller's should be advised to seek legal and/or tax advice from appropriate professionals regarding any "Short Sale".

 

